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THE CONCEPTION OF MORALITY IN JURISPRU- 
DENCE. 

EVER since the revival of the scientific study of jurispru- 
dence the connection of law and morality has been 
much discussed, but the question is not yet, and perhaps never 
will be, settled. Every variety of opinion has been entertained, 
from the extreme doctrine held by Austin that, for the purposes 
of the jurist, law is absolutely independent of morality, almost 
to the opposite position, held by every Oriental cadi, that 
morality and law are one. The question is an important one, 
and upon the answer which is given to it depends much more 
than merely theoretical consequences. The problem is an 
intensely practical one. 

The popular conception of the connection between law and 
morality is that in some way the law exists to promote morality, 
to preserve those conditions which make the moral life possible, 
and thus to enable men to lead sober and industrious lives. 
The average man regards law as justice systematized, and 
justice itself as a somewhat chaotic mass of moral principles. 
On this view, the positive law is conceived of as a code of rules, 
corresponding to the code of moral laws, deriving its authority 
from the obligatory character of those moral laws, and being 
just or unjust according as it agrees with, or differs from them. 
This, like all other popular conceptions, is inadequate for 
scientific purposes, and the jurist, so far at least as he is also a 
scientist, is compelled to abandon it. For it is contradicted by 
the facts. Positive laws do not rest upon moral laws, and 
common notions of justice furnish no court of appeal from the 
decrees of the State. The average man confounds law and 
morality, and identifies the rules of law with the principles of 
abstract justice. The jurist has to differentiate these, to show 
how law differs from morality, and wherein it is independent of 
it. In doing this he has rushed to the opposite extreme, and 
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has claimed for law a complete independence in theory, an 
independence which admittedly does not exist in reality. It is 
always dangerous to elaborate theories without reference to the 
actually existent, and it is not surprising, therefore, that scien- 
tific jurisprudence has not prospered, but has steadily pursued 
a downward course. It is the purpose of this article to show 
briefly that jurisprudence has thus retrograded, because it is 
founded on a false view of life and an inadequate conception 
of morality. 

Austin's theory of jurisprudence is the product of a fiction. 
It rests upon an analysis of the law as it is, and at the very 
foundation lies the conception of sovereignty which he received 
from Hobbes through Bentham. Like his great masters, 
Austin regards the sovereign power in a State as absolute, 
possessed of unlimited authority, and not subject to any law. 
This power he treats as an existing fact, an ultimate datum, 
beyond which the jurist is not required to pursue his investiga- 
tions. In the exercise of that power, and not in any decree of 
the Deity, or any law of nature, is the origin of positive law. 
Law is a general command imposed upon the subject by the 
unlimited sovereign authority of the State, and this command 
is enforced by sanctions. In law there are thus four elements: 

(1) The general element (law in its aspect of uniformity) ; 

(2) the element of command (law as force) ; (3) that of abso- 
lute obligation ; (4) that of legal sanction, without which sanc- 
tion there is no law. Law is differentiated from morality, by 
external marks, in that it is expressed and enforced by the 
power of the State. It is not founded upon morality, for it 
springs directly from the supreme sovereign political authority, 
which is above all limitations. Its obligation is absolute, and 
there is no court of appeal, either in current moral ideals of 
justice, or in a theory of natural equity, to which the subject 
can turn for relief from its mandates. The principle which 
guides the legislator is that of utility ; he seeks the greatest 
good of the body politic ; and that is, in Austin's estimation, 
also the fundamental principle of morality. But there is no 
direct connection between morality and law. Though they 
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may cooperate to serve the same ends, they are entirely 
separate and distinct. 

The work of Maine, in the department of the history of law, 
showed at once how imperfect this theory of law is, and how 
false is the conception of sovereignty on which it rests. 
Viewed in the light of history, every proposition laid down by 
Austin is seen to be either absolutely false, or but partially 
true. His definition of law can hold good only for one aspect 
of the law, in one part of the world, and for only a brief period 
in the development of that part. Maine's investigations 
revealed political societies in which it is impossible to discover 
any determinate political authority to which the bulk of the 
people yielded habitual obedience ; disclosed laws which can 
by no stretch of the English language be termed commands ; 
showed laws possessed of no legal sanction ; and above all 
made manifest how intimate is the connection between law and 
morality. In morality the law had its origin. In the law 
moral principles are embodied ; upon those principles its force 
depends ; and they hedge around and control the sovereign 
authority as truly as they control the actions of the humblest 
subject. Austin regarded the sovereign power as absolute and 
unlimited. Maine pointed out that this is true only for the 
lawyer, who is engaged in ascertaining what is the positive law 
of the land, and who rests content when he can base the propo- 
sition which he desires to establish on statutory decree or 
judicial decision. Beyond this juridical phase of sovereignty 
is its political and social side. Socially and politically consid- 
ered, the supreme authority rests upon, and is limited by, 
morality, and only as its decrees coincide with the moral senti- 
ments of the community are they possessed of force. " Law 
would not be really imperative, we know, unless behind the 
sword of the magistrate, the bulk of mankind felt the weight of 
social obligation, the irresistible burden of custom, of imme- 
morial tradition, and the like, a social, and even a religious 
sanctity." a " It is its history, the entire mass of its historical 
antecedents, which, in each community, determines how the 

1 Harrison, " English School of Jurisprudence." Fort. Rev., vol. XXX, p. 488. 
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sovereign shall exercise, or forbear from exercising, his irre- 
sistible coercive power. All that constitutes this — the whole 
enormous aggregate of opinions, sentiments, beliefs, supersti- 
tions and prejudices, of ideas of all kinds, hereditary and 
acquired, some produced by institutions, and some by the 
constitution of human nature — is rejected by the analytical 
jurists." 1 

Maine, however, does not regard the conception of law held 
by the analytical school as entirely false. He suggests that it 
is true within certain bounds. Law, as the bare decree of an 
unlimited sovereign power, does not exist in any society. 
Socially considered such an assumption is totally untrue, but 
when viewed from within the law itself, as an abstraction 
necessary for the purposes of a purely formal science, it 
possesses at once a certain utility and a qualified validity. To 
the servant of the law, what the law decrees must come with 
an absolute obligation, which requires no reason to justify it, 
but which rests its right to exact obedience on the ipse dixit 
alone. When we have regard to the different sides from which 
the subject may be approached, we readily see that the science 
of law may be divided into two branches. On the one hand we 
may have a theory of legislation, dealing with the social and 
political side, treating of the functions performed by law in 
society, ascertaining inductively that system of law which is 
best for the State, and the most in conformity with the moral 
ideals of its people ; while, on the other hand, we have a theory 
of jurisprudence which, from the standpoint of the law itself, 
should determine, not what ought to be, but what actually is, 
or has been, positive law. Upon the basis of this division, 
Maine suggested that the Austinian conception of law is 
perfectly valid for a theory of jurisprudence, and may possess 
a certain utility for pedagogical purposes. 

But the division of the science of law into a theory of legis- 
lation and a theory of jurisprudence is philosophically unsound. 
What ought to be and what is, cannot be separated. A sound 
theory of legislation demands for its foundation a sound system 

1 Maine, Early History of Institutions. Lect. XII, p. 360. 
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of jurisprudence, and a system of jurisprudence requires for its 
completion a theory of legislation. The two theories are one ; 
they cannot be kept apart ; they cannot even be logically 
divided. A theory of what is law, built up upon a careful 
investigation of the history of the law, its origin and develop- 
ment, an analysis of its various conceptions, an examination of 
the part which it plays in society, the ends which it serves, the 
forces which have produced it and the forces which are contin- 
ually modifying it, in short, a really comprehensive and 
accurate science of what is law, contains in itself at once the 
theory of what ought to be law. A science, to be worthy of 
the name, must rise to a higher level than the mere analysis 
and tabulation of leading legal conceptions for pedagogical 
purposes. It must honestly endeavor to discover what is the 
real nature of the law, the living product of an organic society, 
and so it must take into account the whole connection of law 
and morality. 

The scientific jurists, however, have accepted the division, 
and, upon the basis of that division, jurisprudence becomes a 
purely abstract science. The conception of sovereignty on 
which it rests, is not a conception of sovereignty as it actually 
is, but of sovereignty with all its attributes save force elimi- 
nated. Founded upon the notion of sovereignty as force 
alone, the science is abstract and largely deductive. It is not 
the science of law, and does not help us to a knowledge of the 
real nature of the law. This knowledge must be sought 
for in a theory of legislation, for jurisprudence only gives 
a partial analysis of leading legal conceptions, and is only 
useful as an instrument in the training of legal practition- 
ers. It is not even founded upon observation. Harrison, 
accepting Sir Henry Maine's suggestion, says : "The Austin- 
ian analysis of sovereignty is a perfectly sound conception 
when read in the light of the assumptions by which it is 
qualified and limited to the sphere to which it belongs. It 
belongs strictly to law, and the assumptions or hypotheses on 
which it depends, are: (i) that the lawyer is considering 
sovereignty only on the side of force ; (2) that for his purposes 
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he assumes the force it exerts to be unlimited ; (3) and that he 
is considering force only as it is applied by the tribunals of 
settled modern societies. With these assumptions the propo- 
sition as to sovereignty is strictly unassailable." 1 That is to 
say, it is true for one phase of one part of the subject, when 
considered upon the basis of an assumption absolutely untrue 
as to fact. Can such a treatment of a subject be properly 
termed scientific ? Considering law simply as force, the jurist 
yet refuses to examine that force and the laws which govern 
its operation. Law is not a lifeless mass of rules, but is the 
living product of a living and organic society. Can any depart- 
ment of knowledge be entitled to the name of science which 
ignores the vital forces which have produced, and are con- 
stantly modifying, the facts which it is supposed to be investi- 
gating ? Certainly it is far from being such a science as Austin 
fondly imagined himself to be establishing. If anything is 
clear, it is that Austin thought he was placing the study of 
positive law on a strictly scientific basis, founding an inductive 
science on the observation and analysis of legal conceptions as 
they actually are ; and that, once for all, he was removing law 
from the region of assumptions on which his predecessors had 
founded it, and with which they had obscured it. Had Austin 
succeeded in founding an inductive science of the law, on the 
basis of observation, and free from assumptions, his work 
would have been of immense service to the world. But the 
science, as it is, is of doubtful value. Maine certainly does 
not underestimate it when he says : " The procedure of the 
Analytical Jurists is closely followed in mathematics and 
political economy. It is strictly philosophical, but the practi- 
cal value of all sciences founded on abstractions depends on 
the relative importance of the elements rejected and the 
elements retained in the process of abstraction. Tried by this 
test, mathematical science is of greatly more value than political 
economy, and both of them than jurisprudence as conceived by 
the writers I am criticising." 2 

1 Harrison, " English School of Jurisprudence." Fort. Rev., vol. XXX, p. 409. 

2 Maine, Early History of Institutions. Lect. XII, p. 360. 
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The legal mind instinctively recoils from admitting that 
there is any standard outside the law by which the law may be 
judged. To acknowledge that there is any criterion known to 
individuals, by which they can determine whether any edict of 
the state is just and so binding on them, would be to weaken 
the entire fabric of the law, and, by destroying the instinctive 
respect which men entertain for it, to undermine the very 
foundation on which it rests. The jurist can never safely 
acknowledge that the individual is ever justified in regarding a 
law as not obligatory upon him. Whatever rights the individ- 
ual conscience may possess, it can never be superior to society, 
and the formal decrees of the State must be held to be 
paramount. So the jurist has a reasonable, though mistaken, 
horror of the 'ought to be,' and insists upon confining himself 
to what is, or has been, clothed with the character of positive 
law. Jurisprudence for the scientific jurist, is now a purely 
formal science as logic is a formal science, dealing with the 
essential form of the law as it has appeared in the different 
systems of legislation known to history. The form, and not 
the matter of the law, is the subject of jurisprudence, and the 
science, as represented by Holland for example, does not seek 
to introduce improvements in the matter of the law, to adapt 
the positive law to the condition of society, or to formulate 
rules of legislation, though it may advance the positive law by 
removing misconceptions or solving difficulties. Jurisprudence, 
thus regarded, does not aim at the discovery of any principles 
for the direct improvement of the law. The ideal here involved 
is undoubtedly lower than that implied in Bentham's conception 
of the science of law, as the instrument by which great reforms 
may be introduced. Nor is it the ideal advanced by Heron 
when he says : " Discussing Positive Laws upon the inductive 
method, examining the different legislative systems of different 
nations, and their results upon the happiness of mankind — 
comparing slavery with freedom, ignorance with knowledge, 
accordingly as these have been checked or developed by the 
great forces which have swayed human destinies — we, by the 
observation of facts and the use of reason, selecting the good, 
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eloigning the bad, may gradually arrive at that system of law 
which is most in conformity with natural justice." 1 Jurispru- 
dence has no place for the improvement of substantive law. 
The scientific jurists have mapped out the field, have reserved 
for themselves the work of investigating the nature of what is 
law, and have left the task of improving the law to a theory of 
legislation which unfortunately does not exist. 

Scientific jurisprudence has steadily pursued a downward 
course. For Bentham, its ideal was the improvement of the 
substantive law, and on this view it was an instrument of 
reform. Austin, abandoning all attempt to determine what 
ought to be in law, confined the science to the observation and 
analysis of what is law, with the intention of freeing the study 
from all assumptions, and placing it on a purely inductive 
basis. Unfortunately his analysis was based upon the greatest 
of all assumptions, namely, that law is the command of an 
unlimited sovereign power. Scientific jurisprudence now rests 
consciously upon that assumption. It no longer treats of law 
as it is, but only of law in its character of bare force. It no 
longer adds to our knowledge of the matter of the law, and is 
purely a formal science, useful only for pedagogical purposes. 
And all this decadence is due to the refusal of the scientific 
jurists to admit in theory that connection between law and 
morality which undoubtedly exists in fact, a refusal which results 
ultimately from their inadequate conception of morality. 

The jurist always confuses morality and moral law. Morality 
is for him a system of law, a species of internal legislation. So 
Holland contrasts ethics and jurisprudence, in that the first 
deals with laws for which external legislation and external 
enforcement are impossible, while the second deals only with 
the laws which are the creation of external legislation and 
which are enforced by the paramount human authority in a 
political state. 2 So, too, Lightwood, for whom law is a rule 
explanatory of a rule of morality, never rises to any higher 
view of morality. 

1 Heron, Jurisprudence and the Social Sciences, p. 52. 

2 Holland, Jurisprudence, chap. iii. 
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He states the relation of law to morality as follows : " There 
are certain classes of actions which affect directly and obviously 
the welfare of the individual and the community. These are 
governed by a few simple rules which every man may know. 
These are the rules of morality. Owing, however, to the 
complications which arise from the collection of individuals in 
large societies, it often becomes impossible to know how to 
act in accordance with these rules ; hence we require a large 
number of subsidiary rules to be laid down. These are the 
rules of law. There are other actions whose effect upon the 
community has not yet been decided, either because it is 
impossible to classify them, or because opinion is divided upon 
the effect of any given class. These, therefore, are left outside 
the domain of rule entirely ; they are governed solely by the 
discretion of the individual." 1 The rules of morality and of 
law cannot be thus distinguished, and no class of actions lies 
wholly beyond the range of morality. The rules of law apply 
to the simple as well as to the complex relations of life. The 
law is not explanatory of morality. In the great majority of 
cases it assumes that the duty is known, and the chief object 
of the legislator's concern is, not that the duty should be 
rendered more explicit, but that the penalty, by which that 
duty is to be enforced, should be determined. 

I have given this quotation from Lightwood at length, not 
for its view of the relation of law to morality, but because it 
contains explicitly that conception of morality which seems to 
be held implicitly by every jurist, and which is the real 
stumbling-block in their path. The jurist inevitably gravitates 
towards the view of morality as a code of rules of conduct, 
either established directly by divine legislation, or revealed by 
reason. For him all the significance of morality is contained 
in the moral law, and is summed up in a series of comprehen- 
sive ' Thou-shalt-nots.' According to popular opinion positive 
law is complementary to moral law, existing as it does to 
preserve the conditions of morality, and to make the moral life 
a possibility. It adds to the moral code needed regulation, and 

1 Lightwood, Nature of Positive Law, p. 382. 
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lends it the power of the State that the obedience of individuals 
may be secured. Over against each rule of the legal code 
stands a rule of the moral code, to which the former owes its 
authority. The laws of the State as to murder are subsidiary 
to the divine mandate "Thou shalt not kill," the laws for the 
protection of property to the command " Thou shalt not steal "; 
and the law of the land is just, or unjust, according as it 
corresponds to, or differs from, the moral right expressed in 
the divine legislation or natural law. Laws unjust in this 
sense are regarded as imposing no binding obligation upon the 
individual. The jurist accepts this popular conception of 
morality as a code of rules, but he differs from the average 
man in that he will not, indeed cannot, admit that the positive 
law rests upon moral law for its authority. Earlier decisions 
seemed to imply the principle that laws contrary to ' natural 
equity ' or ' common right ' are void, but this dictum has not 
been adhered to. Mr. Justice Willes expressed the only 
possible attitude for the judiciary when he said : " We sit here 
as the servants of the Queen and the legislature. Are we to 
act as regents over what is done by parliament with the 
consent of the Queen, lords, and commons ? I deny that any 
such authority exists. If an Act of Parliament has been 
obtained improperly, it is for the legislature to correct it by 
repealing it : but, so long as it exists as law, the Courts are 
bound to obey it. The proceedings here are judicial, not 
autocratic, which they would be if we could make laws instead 
of administering them." 1 

In a legal sense 'moral' always refers to some definite rule 
of the moral law. Thus a contract contra bonos mores is void, 
but it is not every kind of immoral intention which will render 
it illegal. It is not void merely because, in the opinion of the 
judges, it tends to produce wrong or is detrimental to the 
moral welfare of the community. It must violate a rule of 
morality recognized as such by the law ; it must be more than 
immoral ; its immorality must amount to illegality. The rule 
of the moral law must be one which amounts to a rule of the 

1 Lee v. Bude and Torrington Junction Ry. Co.; L. R. 6 C. P., p. 582. 
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common law. In the case of contracts void as being contrary 
to the public good or public policy, there is some doubt, and a 
wider view of morality might prevail. In Egerton v. Earl 
Brownlow (4 H. L. C, pp. 150, 237) Chief Baron Pollock and 
Lord St. Leonards both used language which would imply that 
it is the duty of the judges always to consider the public welfare, 
and that they are entitled to regard a condition in a will as 
void whenever it is their opinion that the condition in question 
would work a mischief to the community at large. That 
decision would open a wide gap through which judges might 
introduce their moral ideas and notions of public expediency 
into the consideration of all manner of questions. The 
majority of the judges, however, in Egerton v. Earl Brownlow 
were not prepared to adopt so wide a view of public policy. 
In the opinion of Baron Parke (p. 123) a condition or a 
contract is void as against public policy, not when in the view 
of the judge it may work harm to the community, but when it 
can be shown to be contrary to the policy, spirit, or principle 
of a particular law ; and Baron Alderson, pointing out that the 
judges had on questions of public policy always used the policy 
of a particular law as a key to its construction, added (p. 109), 
"an active imagination may find a bad tendency arising out of 
every transaction between imperfect mortals ; and to use this 
as a criterion for determination would make every case depend 
on the arbitrary caprice of an acute judge." 

Morality enters into the law only as a series of rules of 
conduct, rules which derive their authority in the courts, not 
from their obligatory moral character, but from the legal 
character with which they are clothed through recognition by 
the common law. Moral laws are not, as the nai've conscious- 
ness imagines, leges legum, and no court of appeal from the 
positive law is to be found in popular moral ideas. To admit 
such a conception, even for a moment, would be a standing 
invitation to men to disregard the law, and would substitute 
chaos for order. The positive law can never correspond 
exactly with the moral law. It must always be below the 
standards of the best part of the community, and above those 
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of the worst. There is an opposition between the moral and 
positive laws, such that the force of the one varies with the 
force of the other in almost an inverse ratio. Wherever the 
rule of law is weak, the rules of custom, of tradition, and of 
morality chiefly govern the lives of men ; but when the 
positive law is strong, and is regularly and impartially enforced, 
these customary rules tend to sink into the background, and 
men regulate their lives more and more by the positive law 
alone. Particular laws do not rest upon moral laws for their 
authority, and a moral duty, even when of perfect obligation 
and easily enforced, does not of necessity give rise to a legal 
duty. Thus the duty of a son to support an aged and infirm 
parent is recognized as absolute by all civilized peoples, and 
under the civil law, as in Scotland, that duty is enforced ; but 
the common law recognizes no legal obligation, apart from con- 
tract, as resulting from the natural obligation arising ex pietate. 

The nai've conception of the positive law as the complement 
of the moral law, is inadequate; but the jurist, while rejecting 
it, accepts the naive conception of morality, and never seems to 
dream that that too may be equally inadequate for scientific pur- 
poses. By so doing, the jurist is compelled to separate the moral 
and positive laws, and to divide the allegiance of men by setting 
up two entirely independent rules of conduct, both absolutely 
binding upon the conscience of the individual. It is difficult to 
maintain such a position either in practice or in theory. A 
consistent theory of life can never be reached on such a basis. 

It is natural for men who concentrate their attention on the 
notion of duty, to conceive of all life as only obedience to rules, 
and this tendency is doubly strong in the case of students of 
law. For them the positive and the moral laws sum up the 
entire significance of life. The average man bases the positive 
law upon the moral law ; the jurist rests it upon itself ; both 
found law upon law, view law as ultimate and regard obedi- 
ence to it as an end in itself. But such a view of life is 
inadequate. Life is more than conformity to law. Such a 
conception is mechanical, but life whether in the physical, 
psychical, or moral sphere is more than mechanism; it is 
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organic growth. The moral life is a continuous evolution, a 
progress to higher and higher things, an advance, the principles 
of which are fixed and constant, but which is not itself to be 
found in any stereotyped form or mechanical arrangement. 
Ethics has a higher task than that of merely formulating moral 
rules. " The task of the moral philosopher is not to construct 
a system of rules for the conduct of life — we do not live by 
rule — but to lay bare the nerve of the moral life, the very 
essence of which is spontaneity and growth away from any 
fixed form or type." J Further, all law is negative. A system 
of moral rules is as much a limitation and restriction as is the 
legal code of the land. No code of moral laws can adequately 
express the moral life, for that life is something positive and 
consists in a fulfilment, not a restriction, of the life of the 
individual. The moral life cannot be summed up in a series of 
imperatives ; it is spiritual and consists in a growth towards 
an ideal. Its end is not action in accordance with rule, but the 
development of the ideal man and the realization of the perfect 
character. Obedience to law is not the end of life; it is merely a 
means towards an end, which is the realization of the true nature 
of man. The positive law does not rest upon the moral law for 
its authority, and neither law is absolute ; both, not as particular 
maxims or enactments but as a whole, rest alike upon reason. 

The jurist's erroneous conception of life involves him of 
necessity in further errors. He treats law as something fixed 
and static, the artificial creation of governments. The mistake 
made is in regarding law as identical with a body of laws. 
Law is more than a mass of rules ; it is fuller and broader than 
any code ever devised by the wisest legislator ; it is the living 
product of the State, the highest organic form of the moral life. 
Legislatures are not all-powerful. They may enact any statutes 
they please, but the content and significance of these are, for 
the most part, supplied through the medium of judicial inter- 
pretation by the social self-consciousness of the nation. The 
rise of joint-stock companies, differing both from partnerships 
and corporations, yet possessing many of the legal characteris- 

1 James Seth, Study of Ethical Principles, p. 14. 
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tics of both, is an example of a change within the law, opposed 
to the policy of the government, yet produced by the irresisti- 
ble movement of life. The law is never stationary; it is a 
developing entity, the significance of which is ever growing 
wider and deeper with the increasing complexity of social life. 
The Statute of Uses and the Statute of Frauds, for example, 
now serve ends little dreamed of by the governments of Henry 
VIII and Charles II. 

The legislator is ever busy, striving to adapt the form of the 
law to the changing conditions of society, but the form is of 
but slight importance as compared with the content. A law 
may remain on the statute book, a mere edict of government, 
devoid of that force which is the essential characteristic of law. 
For nearly three hundred years after the lists were last pre- 
pared for a trial by combat, the appeal to arms remained part 
of the law of England, but was wholly inoperative because the 
moral sentiment of the nation had outgrown it. In the same 
way, from the first, duelling when fatal was punishable under 
the common law as murder, but the law was powerless because 
the age was not sufficiently advanced. That laws become 
inoperative when they no longer correspond to the moral 
requirements of the times, is a fact with which a true theory 
of jurisprudence must reckon. In cases to which such laws 
apply, juries refuse to convict, and judges break away from the 
law, find flimsy excuses for ignoring precedents and establish- 
ing a new departure more in accordance with the spirit of the 
age. The history of the English law in regard to wagers is a 
good example of this movement. The judges, while recogniz- 
ing wagers as legal contracts, became, in the words of Baron 
Parke, " astute, even to the extent of bordering on the ridicu- 
lous, to find reasons for refusing to enforce them." The one 
true science of the law, whether it is called jurisprudence or 
the theory of legislation, must take a comprehensive view of 
the subject, must endeavor to determine the exact nature of 
law, and of the forces which have produced it, the forces which 
are tending to its preservation and permanence, and the forces 
which are constantly modifying it. 
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Law is more than a command, more than an artificial and 
arbitrary product of governing power. The position of the 
jurists was assumed out of respect for the law, from an unwil- 
lingness to weaken its authority, or to admit anything that 
would t deprive it of its absolutely obligatory character. 
Unfortunately the direct effect of their efforts has been in 
the direction of weakening the respect for law. It is not 
without significance, that the modern period with its constant 
demands for liberty, its hostility to law and state interference 
with the individual, is also the period of this artificial concep- 
tion of law, the conception of every scientific jurist from the 
sixteenth century to the present day. Herbert Spencer 
criticises Hobbes and Austin on account of the absolutism 
which is a necessary part of their theory of law, yet he himself 
always treats the law in the same manner as the arbitrary com- 
mand of government, and " the sins of legislators " and " the 
mistakes of government " are his favorite topics. Anarchy and 
nihilism are the logical results of extreme individualism. 

The law is the necessary product of social life, and as such 
is bound up with and inseparable from morality. The unity of 
life is absolute. We cannot separate morality and law on the 
ground that the one applies to the ' inner,' the other to the 
'outward,' life, for the implied division of the individual life 
is itself impossible. Equally impossible is it to regard law as 
"a demand made by God on humanity as a whole," and 
morality as " the demand made on the individual man," for the 
individual life and the social life are one. Society has no 
existence apart from individuals, and no individual exists 
beyond the organization of society and the reach of law. Life 
is an undivided whole with many aspects. 

The jurist's conception of the law as absolute, and the naYve 
conception of morality as a code of rules, may be sufficient for 
the judge, the servant of the law. The scientific jurist, how- 
ever, is in a different position, and before he can attain to a 
theory of jurisprudence, either approximately true or useful, 
he must rise to a wider view of life, and base his investigations 
upon a sounder system of Ethics. -p ™ Taylor Tr 



